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FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

FIRST CLASS MAIL 

Lyn Utrecht, Esq. 
Ryan, Phillips, Utrecht & Mackinnon 
1 133 Connecticut Avenue, NW 
Washington, DC 20036 

RE: MURs 5440 and 5755 

Dear Ms. Utrecht: 

On October 20,2004 and June 10,2005, your client, New Democrat Network, was 
notified that the Federal Election Coniinission found reason to believe that NDN Political Fund . 

violated 2 U.S.C. $3  433,434,441 a(f) and 441 b(a), provisions of the Federal Election Campaign 
Act of 197 1 , as amended, or, in the alternative, that New Democrat Network and Simon 
Rosenberg, in his official capacity as treasurer, violated 2 U.S.C. $0 434, 441a(f), and 441b(a) 
and 1.1 C.F.R. $5  102.5, 104.10, 106.1 and 106.6 by failing to allocate certain expenses. The 
Commission subsequently conducted an investigation and severed these allegations into a new 
matter, MUR 5755. After considering the circumstances of this matter, however, the 
Coniinission determined to exercise its prosecutorial discretion and take no flirther action on 
November 14,2007. 

. I  

At the saiiie time, in MUR 5440, the Commission found no reason to believe that New 
Democrat Network aiid Siiiioii Roseiiberg, in his official capacity as treasurer, violated 2 U.S.C. 
$ 8  434(b) and 441 a(a)( 1) by making and failing to report excessive contributions in the from of 
coordinated coiiiniunications to DNC Services CorporatioldDemocratic National Committee and 
Andrew Tobias, in his official capacity as treasurer, or to John Kerry for President, Inc. and 
Robert Fanner, in his official capacity as treasurer. Accordingly, the Commission closed the file 
in both matters on November 14 and 16,.2007. The Factual and Legal Analysis explaining the 
Commission's decision is enclosed. 

Dockiients related to the case.wil1 be placed on the public record within 30'days. 
See Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 68 Fed. 
Reg. 70,426 (Dec. 18,2003). 
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If yoii have any questions, please contact me at (202) 694-1650. 

. Sincerely, 

En c 1 os LI re 
Factual and Legal Analysis 
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FACTUAL AND LEGAL ANALYSIS I '  

I\!IURs 5440  arid 5755 
. .  

Respondent: flew Democrat Netj$lork a'nd Simon Rosenberg, in his official capacity 
as Treasurer . .  

I '  

. .  . .  

1. , , .  . MUR 5755 
. .  

' A;. . BACKGROUND . 

. .  . .  . .  

. This matter centers on allcgations ?!ia?'hDN Political Fund ("NDN") is a ; p k i d  ' ' 

I 
I 

b '  
. ... . , 

coninkte,e under the Federal Electioq.Campaign Act of i 971, asamended ("the Act")',land' . .  I . . .  failed ' ' 

' to register and report y i t h  the'Coniniissioii and to comply with the Act's contribution lirnits.and 

6 

source prohibitions. See 2 U.S.C. $5 434,441a(a)(l)(C) and 441b(a). In its response to the 

coliiplajlit, NDN asserted that it was a bor~cifide nienibership organization with a separate 

segregated fhid ("SSF"), rather than a political committee, because it did not meet the statutory 

threshold for political coniniittee status or have as its major purpose the noliiiiiation or election 

of federal candidates. . ' 

' ; I  

I .  . _  . 

Because of NDN's affiliation with a federal political coniniittee, New Democrat 
I 

Network - PAC (WDN PAC"): thel Coi~inijssion found reason to believe that NDN and NDN ' 

PAC were operating as a single political c.oniiiijttee with federal and noli-federal'accounts, and 

had violated the Act by 'failing to allocate federal funds to pay for advertisements that promoted, 

supported, attacked . .  or opposed Pi-eside.nt Busli. The Coniniission subsequently inade l a  

. .  

supplemental reason to believe f i n d i n ~ s  that NDN violated 2 U.S.C. 5.5 433, 434, 4 i l  a(f), an,d 

44 ]b(a) .by failing to register and report as a political coniniittee and c.ontinued the investigation 

017 a1 t em at i 1; e t 11 eor i es . 
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Based 017 the infoniiatioii obtained iii the course of the investigation, the Coiiiiiiission 

takes no fLirt'her action as. to New Deiiiocrat Network and Simon Roseiiberg, in his oficial 

capikity as Treasurer, and closes the file in this matter. 

B. FACTS . '  

NDN is organized md.er Seciion 527 of the Internal .Revenue Code. Ai ihc t h e  oftlie 

activity investigated 

SSF, NDN PAC. ' , D w h g  !!!e 2004.?el.ection.,cycle;-.t.he-website s1iai:ed b.y NDN ;itid SDS P.4C 

slated that the organization's 1iiissio:i was to elect "public servants at all levels of  gwcniiiicnt 

W]IO believe that the Deniocratic Party needs to find ways to lead ,our country into ;I tictv cra 

this imtter, NDN was structured as a membership organizalion with a 
_ . _  

M I ] I ~ ] ~  Iioldiiig true 1'0 our most cherished values." In furtheran,ce of this goal, NDN ciidorscd and 

jiiade coi~tributioii~ to state and local candidates, while NDN PAC, a multicandidatc committee, 

endorsed and contributed to federal candidates. Since 1996, NDN and'NDN PAC have ejdorsed 

400 ~ioiif'ederal candidates, \dijle NDN'PAC and NDN's foniier federal ac.count Iia\.c endorsed 

125 federal candidates.' 

During the 2004 c.ycle: NDN spent a total of $1 7,524,063, including approximately $5.8 

111iIlj011 for the production and plac.enieiit of three media campaigns consisting of 37 television, 

I hk\v Democrat Se1\180rk (''NDN") has restructured tllree times in h e  past ten years. Bet\\.ccn 1 O96 and 
2003! it was a political conmiittee with federal and noiifederal accounts. Under this structure, NDS \\.as the subject 
of an audit of 2002 cycle acti\:ity. A03-45, Report of the Audit Division on the New Democrat Scr\\wk 
(Feb. 24, 2006). NDY reorganized in February 2003. During the 2004 election cycle, the former nonf~*J~-ral 
account, NDN: sewed as the connected organization of a new separate segregated fund, NDN PAC. The former 
federal account (Conmijtree ID COO3 19572) remained registered with the Commission but disclosed ti0 activity for 
the 2004 cycle. and only 5327 cash 011 hand and S 1.049 in debts for the 2006 cycle. NDN again reorgaiiizcd in 
December 2004. I n  11s cur re^^ forin, NDN is a 501 (c)(4) advocacy organization that serves as the coiinccted 
orpanizatjon for NDS PAC. with NDN as an affiliated 527 organization, 

~ C C O I I I ~ ~  and YDN PAC. but 1x1s been unable to do so because of the audit of its 2002 cycle activity and this 
e 11 io rc e me n t  ma ti e r . 

solj1e expenses associaled \viiii s i m  and local candidale endorsements. 

NDN'has attempted to terninate both its fornicr lidera1 

\ W l e  3D8 FAC \\:as prinisriiy respoiisibie for endorsing federai candidates. i t  also appears IO 11ai.e paid 

I 
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. I  

I 

1 
I 
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I 1  
I '  

I '  

I '  

. .  . .  

radio, ai!d Infernet ad~~eitjsen~ents.' Specjfically, FDN fmded a variety qf issue advocacy . : ' 

. ad v e1-t i s em en t s , i 11 c 1 ~1 d i 11 g four ad Y ert i s e 117 en t s c r i ti c i zi ni t 11 e R epu b 1 i can c and i d at e b r p r ai sing 

]lis Democratic . .  opponent in the Kentucky gubernatorial race; a series of Spa?iish-lai!gtlage 

. 

I t  : 
I 

. .  
' 

. 

4 

5 

television, radio, and Iiitei-net ad~~ertiseinents directed'at Hispanic voters in statcs.\\-ith a 

-siibstantial Hispanic population, inclildiIig Florida, Arizona, Nevada, New Mesico. Colorado, . .  

. . 
I '  

. . .  . .  
. .  . .  

a 

. .  
. .  

'cc3 6. . Pennsylvania, and Wisc~onsin; and television advertiseinents aired in three West'cm slates that . . ' tv . .  

ry8.  

W I 

4 ' .  

w .  
El' 9 
p.. 

. 

. .  

. .  . .  
. .  ;;.p..\. i;:.;.: L,?; 4 7 . . cri!ic'iz.ed R e . ~ ~ . i b ~ ~ c a ~ ~ ~ ~ i a i i d l i . i ~ ~ ~ o ~  the ec.ononjy. Many of these advertiseinents h;d 110, referelices . 

to federal calididates, but wtere instead ainied at promoting the Den~ocrafi'c "brand'.' mong 

_I. - 
I 

9 i & .  .8' ..;:a : :. ' . a' 
I . .  . .  

. .  
' Hispanic and Latino \'o!ei:s and voters in Alaska, Oklalioma, and Colorado. . ' 

N ' .  
10 Similarly, iiie~d~ership solicitations obtained from NDN and five large donors included 

. .  

1 1. 110 refereijces to federal candida~es. A representative e-niail solicitatioi~ sent to prospectiie 

12 ~~ieinbers requested money to "create our succ.essful media campaigns, advocate for our ppwerful 
. .  

13 agenda, support 111e best candidates in the toughes~ races across the country, and launcli efforts to 

14 

15 

16 

liieet the conservative c.lial1eng.e by building a new pr0gressi.w infiastriic.ture." 

Mei~ibership re.iie\~/al notices asked inembers IO donate to fund NDWs efforts "to figlit for our 

values and our niodeni agenda," "ep,pand[] its .sopliisticated, aggressive and sophisticated ad 
I 

1 7 ' eampaigi aimed at the Hispanic Con~i~iiinity," and "respond to the conse~vative~messa~e . . , .  

18 

19 

20 

~i~acliine and.. . build our OW'I robust progressive jnfrasti-ucture." I 

A cc.0l-d i iig to Rosenberg, 11 is oral fundrai sing solicit at i 011s to prospcct i \-e 
. .  I 

I 

donors c.losely follo\ved the language NDN's public c . o ~ ~ ~ ~ ~ ~ u ~ ~ ~ c a t i o ~ ~ s  and e.-niail solicitations. 

111 addition. based on IRS Jrporls. YDV comrjbuied approsin~aiely % I  35.200 io slate and local candidates 
and speiii approsima~ely SSI6.623 011 po11Iiig during ihe 2004 cycle. w i i h  the remainder of its disb~irsements ,for 
c 0 lisu 11 ing. resea rc 11 s 11ci 2 ci 171.i 13 i c I rz i 5 ve e spe iise c . 
Espt.11dirure by Clasc. .4l? 01 5 1 : 2004 Espei~~inire  by Class. 

;Sor1,11s 5555 a : ~ d  990: w e  trl.so 200' 

c 
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I 1  Indeed, documents and interrogatory resbonses obtained from five 

2 large doliors revealed 110 references t o  federal candidates in NDN's oral or written solicitations. 

. ' .  C. ANALYSIS . ' 

. 
3 

Evidence uncovered d w h g  the invest igatioii does not support proceeding on any theory 
. .  

4 

5 of liability. At issue is \+!hether NDN failed to register and, report with the Coniinission as a 
m 
N 6 . . political conin1ittee and to c.oniply with the Act'sxoiitrib&on limits and source prohibitions or, . 
gY, . .  

4 '  - -: 
~ w!:s.ak is - i~l~. .  111 e,.a 1 t e I-IM -. t i, ye, ope rat e d as a p o 1,; t :i c a I GO 117 i i i  it t.ee w i t h fed em1 and 11 on fed era 1 ac.caun t sand. i.: :: , .:G ; '. -. 

failed .to allocate expenditures for certain c.01~~1i7ui~iCatio1is between these accounts. As discussed 

above, NDN focused the vast majority of its media spending on generic, party-building 
. .  

1 

adveitiseiiients. 0 1 1 1 ~  one a d ~ ~ i s e i i i e i y  produced by NDN, the "Nonibre" advertisement, 

be. subject IO tlie reach of I I' C:F.R. 5 100.22(b), .Further, NDN's fundraising solicitations 

niight 

contained no refei-ellces 10, federal candidates. Thus, tlie evidence does not clearly establish( that' . 

NDN met the statuiory Ih1-eshold for political c.omniit~ee status, or that it had the noinination or 

election of a federal candidate as its major purpose; In addition, because NDN was a 

iiiembe.rship organization with a SSF during the 2004 election cycle, rather than a political 

co17i11ijtiee with fe.deral and ~ionfederal~acc.ounts, alloc.atioii is not a viable, stand-.alone theory. ' 

AS a result,'the Coliiniissjon exercises its prosecutorial discretion and takes no further action in 

this matter. 

(1) . Political Committee Status 

Any o&miz.ation that receives coiitributions or makes expenditures h i  excess of S1 .OOO 
. .  

c.andidat.e. or wli~c.li is u1ide.r the c.ontr01 of a federal candidate, qualifies as a pol-;tical conmiiIiee. 
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I ._ 

1 ' A4'~Sscr.chmeirs Ciiizeiis for- . .  Lfe ,  Iiic., 479 U.S. 238,249, 253 n.G (1 986) (,'b,MCFL"); see ulso . 
I 

I '  . '  I 

. -  3 '  . .Defendant's Moth11 for Sunmary Judgment, EII4lLY's List 11. .FEC, Civ. No. 05-0049, at 33 

. .  3 . (D.D.C. Oct. 9., 2007). 
. .  

. .  

4 . (a) Evidence Obtained Diirinp the Investigation is Insufficient to. ' 
E.stablis11 that NDN Made Expenditures 

. .  . . .  

.I3 

. .  
I 

' . I .  . . 

I .  
5 " 

The Supreme Court has intei~~re~ed the tenii' "expenditure," for c.oi~iniunicatiOns made 
. .  

I"sr 
7 a . 

4 .  

1-4. 

, . .  
. .  

iiidepeiideiitl y of a candidate or candidate's comniittee, to'include only "expenditures .for 

candidate .for fedei-al, office."4 Buc;klej-, 424 U.S. at 14; Supplemental Explanation and , , . . . .  

. .  
. .  . .  , 

.&+;..r.;L:;-!;; .... -,..-,>e" .... -;.. c. L A ,  0 :  . .  ' ' ' 

' CQ .i ' ~o~ilm'L~ili~;arioii~ ,that in express tei-k adweate the election or defeat of a clearly identified. ,. 
, . ' . .  

I 
b' 

I . .  , . 
, I  . ' I . .  . . *kt ' .  9 

' 
. .. a I 

151 10 

1 1 

12 

Justification, Political Coii?iiijttee Status: '72 Fed. Reg. 5595, 5606 (Feb. 7, 2007). Under the 

Conmission's regulations: a co1111i1ui1ica1ion contains express advocacy when it uses phrases 

I 

(-4 ' .  

, .. 

sLIc1i as %ate for the President," "re-elect your Congressman, or bbS~iiitli for Congress," or uses ' .  . . .  

I 13 calilpajgn slo~ans.or individual woi-ds, bbwliicli in context can have 110 other reasonable meaning 

14 than to urge the election or defeat of one or more clearly identified candidate(s). . .." See 11 

16 The second part of this reg~ilation eiic.o~iipasses a con~n~unkation that, when taken as a l e  

I 

17 wliole or \~ i t l~ ' l i n~ i t ed  reference IO ehenial events, "c.oii1d only be intelyreted by a reasonable 

18 . . person as contahii11g adwcacy of the elec.tion or defeat.of one ormore clearly identified 

j 9 c.andidate(s) because" j t  contailis an "ele.c.tofal portion" that is "unniistakable, unainbjguous, and 

20 sue9estjve cc of only one ii~eaiiiiig" and "reasoi~able minds c.ould not differ as to whethq it 

- ?1 

22 

eiico~ii-ages ac.tions 10 elect or defeat one or more clearly jdei~tifi.ed'caIididate(s) or e.ncourages 

soiiie other kind of ~ C I ~ O I I . "  See I 1 C.F.R. 9 100.22(b). I n  i'ts disc.ussion of then-newly 



I 
I 

@ @  

@ .  

I:egulatory ]-each of 1 1 C’.F.R. $ 100.22(b). It is e.litirely candidate-centered, and it allcges 

t]iat President Bush meived preferential treatment during Vietnam and favored spcci Iic i i k e s t s  

for improper or ins~~fficie.nt I-easoiis. I t  also refers to several issues and does so only in tlrc 

c.oiilext of a t t i c . k i ~ ~ ~  President B d i  in the eight ‘weeks preceding the 2004 Presidential clcction. ’ 

. .  . .  . .  

The advertiseiiielit may also ii~clude a reference to the election (“Beware this is not the en$” : 

coliibi~ied with a close-up image of President Bush), and i t  directs the viewer to “listen to what I 

say:” “Beware of the 11am Bush,” “Be caref~il: Iraq is a failure,” and “Join the Democratic 

M oveinent .” 

Proc.eedjng with further jiwestjgation and enforc.eineiit against an organization for a 

sjjIe]e c ad\:ertiseii~.~it that only arg.uably falls within 1 I C.F.R. $ 100.22(b), however. is not the 

best use of the Conin~ission ‘S i-esourc.es, particularly given that the Conin~ission has an ongoing 



I 
I 

I @  

I 

I .  

1 

2 ‘ . obtajl~ed during tlie investigation is insufficient to establish that NDN made “e>ip,ejdjtures” 

djssemiiiated by T\cTDN eve11 arguably fall ~ ‘ i t l i i i i  the, ambit of 1 1 C.F.R. 0 ,I 00.22, tlie evidence 
I 

I 
I 

1 

under  lie Act. 
. .  

(b) NDN. Did Not. Receive Contributicms under the Act 
. .  I 
I . .  

. : So]jcjt.ati~~is clearly indicati,ng tha t  tlie f~iiids rec.eived will be used t o  target the eleciion 
. _  . .  

. .  

or defeat 0f.a clearly identified candidate for federal office will result in cont~ibut io~~s  under the 
. .  . . 

_ . -  Act: See 2 U.S.C. 9*.43!(8)(A.).; See crls-0 FEC.’v. Szri-vi~d Educ. F i d ,  h c . ,  65 F.3d 285, 29Sr.(2d’ ‘ I ”  . ’ ’ ’ . . . I . .  

The C 0112 111 i s s i 017 LI 17 covered 1; 0 177 e 117 be I- sli i p or fu 17 d rai sing so 1 i Ci t at i 011s’ c 1 early i 17 d i cat i ng 

I 
I 

I 
I 

b b  
‘ I . .  . . 

I .  . . 
I 

I . .  I . .  . Cir: 1995). 
b 

I -’ 

t]lat the funds received would be used to target tlie election .or defeat of a clearly identified . .  

federal candidate. Il1deed, the ~iiembership solicitatioiis obtained fi-om NDN and five large 

d01iors included 170 references 10 federal candidates. A representative e-mail soli’,c.itation sent to 

prospective ineiiibers requested iiioiiey to “create our s~iccessf~il media campaigns, advocate for 

OLir poiverful agenda: support the best candidates in the toughgst races across the country, and 
I .  

] ~ ~ I ] ~ C ] I  effoi~s to meet tlie conser\~ati\~’ clialle.nge by bujldiiig a new progressive infi-astructure.” 
I 
I 

h4e-mbersliip renewal notices asked members to donate to fund, hDN’s effort‘s 

b b  .to ‘ fight for our \dues  aiid our inodeni agenda,” “expand[] its’sophisticated: aggressive and 

sophisticated ad cai~ipaigii aimed at the Hispanic Coiiimui~ity,” and “respond to the coiiservative 

11iessage mac.lijne aiid. . . build our o w  robust progressive infi-astiucture.” 
I 

I 

117 addition, docuiieiits and interrogatory responses obtained fi-om five 

large do1iol-s revea1e.d 170 refereiic.es to fedel’al candidates in NDN’s oral or written solicitatioi~s. 



I 
I 

' * *  . '  

(c) . NDN Does Not Meet tlie'h4aio.r Pumose Test 
I 

. .  I .  

I 1  1 

- 3 To addresk overbrkadtli conc:enis, the Supreme Court has held that only organizations 
. 

3 whose major puiyose is campaign activity c.an potentially qualify as political committies under 

4 the Act. See Btrckle?:, 424 U.S. at 79; McFL,, 479'U.S. at 262. The Coiiimission has long 

5 

M 
10 

applied the Court iiiajor pkypose test in deteriiiiiiiii~ wlietlier an organization is a "political 

co~iiniittee" under the Act. See Political Coiiiiii.ittee Status: Szrppleiiieritcil Expluriution arid , .  

, . As discksed above, tl!e vast iiiajority of NDN's advertisements, 1iad.no references to 
. _  

federal candidates, but w r e  instead aimed at promoting the Democratic "brand" aniong Hispanic 

and Latino voiers and Goters in Alaska, OkIalioma, and Colorado. Moreover, NDN spent 

. .  . .  

1 1 approximately 540,682, or less than one percent, of its total disb~irsenients, to produce and place 

12 'the "Nonibre" advel-tise]~i,ent on two Spanish-language websites. See.Letter fi-om Lyn Utdcht. to 

13 Julie Mc.Coniiell (Juri. 22, 2006); S iiiii larl y, NDN' s solicit at ions 

14. den~onstrated 170 federal 17iajor purpose: but 'rather requested money to "create our successful 
. I  

1 5 

16 

~iiedia campaigns, advocale for our powerf~il agenda, s@port .the best candidates in the loughest 

races across the countr>', and Iauiicli efforts to meet the consen;ative challenge by building a new 

1 7 

1 8 

progressive infiastrL1Cture:" "to fight for our values and our modern agenda," "expand[] its 

sop11 jsticated, aggressive and sophisticated ad 'campaign aimed at the Hispanic Community," and 

19 "respoiid to the c.on.sermiive message. ii~ac.hine and.. . build our own robust progressive 

20 infrasi]-iicture." G i w i  these fac.ts, i t  is iii~plausible that the major purpose of'NDN \*'as the 

E 
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. .  . .  
I 

( 1  985) .  For the same reasons, . .  the Comn~ission does not pursue an altem?ti\re corporate 

.ex ye 11 d i t LI re t 11 eo 1-y . 

, .. . 
I 

I 
I 

I 
. I  

. .  
(2)' Alloc.ation. . .  

T11e .evidence does not support proceeding on ail allocation theory. During the 

. . .  

. .  . I  . 
' I. . .  . 

- 7004: cycle, NDN \va's org.anized as a n.leI~ibershjp o,rganization with a SSF; . Mtinbcrs paid'a $35 
. .  

a1111ual men~bership fee and, in re tun^, were giilen access toionference calls and 'members-o131y . . 

.:. . 
' . . _  

. .  . .  

,tyei>ts and die oppoitunity to provide input oii substantive decisions, s ~ i c j ~  .as. dhc .scl.ccfio.ti q.f - .-',. .. . .  

I 

I . .  

candidates to be eiidorsed by NDN and NDN PAC and the con~position~of the organiznrion's ,.I:. . .  b b  
. .  . 

I 

. ' ... , 

. I  . .  

policy agenda." In addition, accordii~g to Rosenberg,,NDN PAC paid for tlie costs of endorsing 
! 

. I  

I 

federal candidates and reinibursed NDN for expenses related to tlie federal portion of the 
. .  

I 

website. See Rosenberg R01 at .4. Thus, because i i ~ f o n ~ ~ a t j o i ~  obtained during the in\+stigatioii 

indicates that NDN was a valid n~embership organization under 1 1 C.F.R S 100.133( e). rijtlier ' 

than a political c.on~i~iittee wit11 federal and nonfederal ac.couiits, allocation is not a viable basis 

. .  

' I  for proce-eding in this inatter. ' I  

(3) Concl~ision 
I 
I 

' 

,4c.c.ordiiigI~~, the C O I ~ I I I I ~ ~ S ~ O , ~  exe.rcises its. prosecutorjal discretion and takes 110 fLirther 

action as to NDN Politjcal'F~ind: fonnerly ~ I I O I W Y  as New Deniocrat Network and New .. . , 

Democrat Net14:or.k - Noi~-Federal Account; New Deniocrat Network - PAC; New Deiiiocrat 

Network: the inactive Federal Acc.ount resistered as Con~n~ittee ID COO3 19772; and Sinion 

Rosenberg, in lik official c.apacity as treasurer of both c.oi~~inittees, and c.loses tl~e,.file in MUR 
. .  I 8 

5 7 5 5 .  

. .  
I.. 



M.ljRs 5755 and 5440 (New Deniocrai Yetwork) . 

‘ . Factual and Legal Analysis 

I 11. hIURS440  
I ’  

I 

- 7 A. INTRODUCTION. ’. 

3 , . “]le col11pIaiiit alleges that New Democrat Network’and .Siiiion Rosenberg. in  liis official 

’ 4 capacity as treasurer (“NDN“): liiade and failed to report exc’essive contributions to Joliii Keny 

5 

(“dl 
10 

1 1  

for Presidel~t, h c .  and Robert Farmer: in his official capacity as treasurer. (“Kerry for President”), 

and DNC Services Co~yo~atioii/Den~oc~ratic National Coiiiiiiittee and Andrew Tohias. in liis 

0 ’  
a 

1 1 C.F.R.. 3 109.2 I .  Specifically: the complainant alleges that. NDN engaged in coordinated 
. .  

~ ~ ~ ~ i ~ i ~ ~ i i i i c . a t j o i i s  th1-0~1gl1 the activities of Bill Richardsoij and Harold Ickes. Coiiipl. at 26-27 and 
. .  . .  

3 1-32. The ~ . ~ m y l a i n t ,  fhe responses 10 it: and the public record, however, contain ii~sirflicicnt 

12 

13 or the DNC.. 

c.ooperatio~~, c.ons~1l~at~o17, ‘or concert with, or at the request or suggestion of Kerry for President’ 
@ ’ .  . 

1 1  Under the Federal E.lection Caiiipaigii Act of 1’97 1.: as amended (“the Act”). payments for 

15 

16 

cool-djliated ~01im~111icat ions are made for the purpose of ~nflueiic~ng a federal election, 

c.olistitute in-kind contrib~~tions to the candidates or coiii117ittees with vt~lioni or which they are 

17 cool-diiiated, and ~ m s t  be reported as expemditures made by those c.andidates or coiiiiiiittees. See 

1 8 ’  1 1 C.F.R. 5 109.2 1 (b)( 1). ~ o i ~ ~ n ~ u n ~ c ~ a t ~ o ~ ~ s  are coordinated wit11 a c.andidate, an authorized 

20 ~01i71ii~i1iicatio1i is paid for by a person other than a candidate, authoriz.ed committee. political 

2 1 party c.oi~~iiiittee: or agelit thereof: (2) the con1117~11ication satisfies at least one of the four content 
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" i . .  
. .  

standards desc.ribed in 1 1 C.F.R.. 8 109.2 I ( c ) : ~  and (3) the c.onimunicatio~i~ satisfies at least one of . 

the six conduct standards described in I 1 C.F.R. $ 109.2 1 (d)? 

I 
I 

I 

(1) Alleged Coordinatioii with Kei-rv for President 
I 

I 

' I  ' I  . ' 

' I  : T11e co~i~plaint alleges h a t  NDN engaged in coordinated c o r n i ~ i ~ i ~ ~ ~ c ~ a f i o ~ i ~  with Kerry.for 
. I .. ' 

. .  

. .  . .  

President tl~~o'il& the activities of Bill Ricliardsoii and Harold kkes. See Conipl.' at 26-27; 31-  

. .  32. According to the complaint~,Bi-ll Ricliai-dSon..w~as the &air of the Deniocratic National, . ' . ' . ' . . .  
I 

I 

Coljve~~tioji a n d ~ a s  aii "ad&o.r'' to .NDN, which ran Spanish-language advertisements that. . , a , . . b b  
1 : .. . . .  I b . .  

. I  . .  

. *  
' attac.ked or opposed President. Bus11 during the 2004 cycle. See id.; see also NDN Resp; at 2.13. 

I 

. .  
Harold Jc.kes, the founder and Preside111 of The Media Fund, was a niember of the DNC's 

Executive Coiiiinjffee and allegedly "cooi-dinate[d] with New Democrat Network." Conipl. at 27 
. , .  . .  . .  

and 59. 

The alleg.a~ions in the compla~ni satisfy the first two elements of the coordinated 

coiiiniu'~iicat.ions test w k r  1 1 C.F.R. 8 109.21 but fail to proyilde a basis to investigate whether 
. I  

the c.oliduct standard was met. Besides. siiiiply stating that Ricliardson was an "advisor" to NDN, 

t]ie coniplaiiit fails 10 allege the type ,of conduct in which lie engaged. See NDN Resp. at 2. 
I 

I 

. .  

Sin~iIarly, wit11 respect to 'lckes, h e  c.omplaint asserts that his organization, TMF, . .  

x The comei~t standards include: ( I ) electioneering colmiunications; (2) publk conununications that 
disseniinate canp ipn  materials prepared by a candidate; (3) conmunications that expressly advocate.the election or 
defeat of a cle.arly identified federal candidate; and (4 )  certain public comiunications distributed' 120 days or fewer 
before an  election, \dijch refer 10 a clearly identified federal candidate (or political parry). Sc~e 1 1  C.F.R. 
8 109.21(c). 



I 
I 

, ’ :  , 

I 

bbcool-di~~ate[d]” .w i th  NDN, but i t  does not allege how such conduct is related to conduct 

i~ivol\:ing a candidate, aut1iorize.d comiliittee, political party committee, or an a p t  of‘;rny of the 

0 0  
0 .  

foregoing under 1 1 C.F.R. 8 109.2 1 (d). 
. . . 

Based 017 the above, the Con~n~ission finds there is no reason to believe that S D N  
. .  

. .  violated the Act ,by niaking aild fajljng to report e~cessive~co~~tributiol7s to Kerry Ibr President in . .  

. .  
. .  

. _  
117 e f o m  o f c.0 o rd i 17 at ed c 0177 117 LI 11 i cat i ons . ’ 

. .  

. .. ~ .__ . . . . . . .  . (2) . . ,411,eeed Coo.rdination with the DNC 

. , The ~0111plai1it alleges tJiat coordination occurred between NDN and.the DSC bascd on 
. .  

the activities of Bill Richardson: 1 4 7 0  was tlle chair of the 2004 Democratic National Coii\*cntion 

at the san1e time he seriled as an “advisor” to NDN. See Coinpl. at 26-27, 31-32. and 59. 

e i 111 er t I7 e C.O n7 p 1 a i 11 t 11 o r the a’\? a i I ab I e i 17 Foini at i on , however, p rov i des i 17 fonn at i 011 s iig g cst i 11 g 

that Ricliardsoi~’~ activities a1 NDN met any c.onduct standard, and his role as Chair oftlicf , : ’ 

Deinoc.i-atic N a t j o ~ ~ a l  C O I ~ ~ : ~ I M ~ O I I  appeais to be ins~fficjent to connect any activity between tlie 

DNC. and NDN that \vould sarisfy any co~~diict standard. 

Based 017 this information, there is no reason to b’elieve .that NDN violated tlie Act 

by niaking and f a i h g  10 i-eport excessive contrjbutions to the DNC in the forni of coordinated 

c on1 177  in i cat i ons. 


